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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47485-2019

)

Plaintiff-Respondent,

)

Twin

Falls County Case N0.
CR42-17-2381

)

V.

)
)

REBECCA ILENE VULGAMORE,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

Iss_ue

Should Vulgamore’s appeal be dismissed because she waived her right t0 appeal her
sentence?

Vulgamore’s Appeal Should Be Dismissed Because She Waived The Right To Appeal Her
Sentence
In

March 2017, ofﬁcers “received information

indicating that

Vulgamore was driving

to

Twin

in regard to

drug trafﬁcking in Twin Falls”

Falls in a rental vehicle; she

“would be collecting

$1,500.00” from her “‘runners’ and her ‘partner’” in order t0 “make a purchase”; the informant

“was going

to assist [her] in purchasing a large quantity

of methamphetamine and heroin”; and

Vulgamore “would be

9”
selling ‘2 oz.

After Vulgamore sent a text message to the

(PSI, p. 4.1)

informant “stating she was in the area,” ofﬁcers located Vulgamore in the rental vehicle and “had
[her] exit the vehicle”

(Id.)

while an ofﬁcer “conduct[ed] a free

The dog “indicated on

air sniff using his police service

dog.”

the odor of controlled substances,” and a subsequent search of the

vehicle yielded a plastic bag containing 9.8 grams of “a large quantity of a

brown chunky

powder substance”

that tested presumptive positive for heroin, a plastic

bag containing 11.0

grams of “a white

crystal substance” that tested presumptive positive for

methamphetamine, a

small plastic bag containing 10 pills that were later identiﬁed as Alprazolam, “numerous syringes

and syringe caps,

99

‘6

approximately 141 small clean clear plastic bags,” and “$400.00 cash in

[Vulgamore’s] wallet.” (PSI, pp. 4-5.) Vulgamore also had, “in her bra,” a small bag containing
.7

grams 0f heroin, as well as “a small

were

later identiﬁed as

that she

“was able

plastic

bag containing two small round White

Vulgamore

told ofﬁcers

City, Utah, for approximately

$900.00 per

Hydromorphone Hydrochloride.

t0 pick heroin

up

in Salt

Lake

pills” that

(PSI, p. 5.)

ounce,” that she “transports” heroin, and that the bag of heroin was in her bra “because she

attempted to

make

a sale earlier and the subj ect did not

Ofﬁcers arrested Vulgamore and seized her
warrant.” (Id.) Shortly after her arrest,

him

Vulgamore

show up.”

cell

(Id.)

phone “as evidence awaiting a search

called Billy Chappell

“to ‘wipe’ or clear her phone’s history remotely.”

(Id.)

She stated

from the jail and asked
that “the police seized

her phone and would be requesting a search warrant” and “provided Billy with a password t0
access her phone online remotely, in an effort t0 ‘Wipe’ the phone.

turned

off,

but he stated that once the phone was turned 0n,

it

Billy said the

would be ‘Wiped.”’

phone was

(Id.)

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Supreme Court No.
47485-2019 Vulgamore — Conﬁdential Exhibits.pdf.”
1

The
than 28

state

grams),

charged Vulgamore with trafﬁcking in heroin (seven grams 0r more, but less
possession of methamphetamine, possession 0f Hydromorphone,

conspiracy to destroy evidence, and possession 0f Alprazolam.

felony

Pursuant to a

(R., pp. 47-50.)

plea agreement, Vulgamore pled guilty to a reduced charge of trafﬁcking in heroin (two or

more

grams, but less than seven grams) and t0 felony conspiracy t0 destroy evidence, the state

recommend an aggregate

dismissed the remaining charges, and the parties agreed to jointly

uniﬁed sentence of 25 years with eight years ﬁxed.

(R., pp. 92, 103, 105-07.)

As

agreement, Vulgamore waived her right to “ﬁle a Rule 35 Motion regarding the
(except as to an illegal sentence)” and her right to “appeal

ﬂy issues

matters involving the plea or the sentence and any rulings

made by

“exceeds the recommendation

of the sentence.”

made by

part of the plea

initial

in this case, including all

the court” unless the court

the State at sentencing regarding the determinate portion

103 (parenthetical notation and underline original).) The

(R., p.

Judgment

district court

followed the plea agreement and imposed a uniﬁed sentence of 25 years, with eight years ﬁxed,
for trafﬁcking in heroin (two or

sentence 0f ﬁve years

ﬁxed

more grams, but

Vulgamore time

seven grams), and a concurrent

for felony conspiracy to destroy evidence.

Following post-conviction proceedings, the
t0 allow

less than

to ﬁle

an appeal.

district court re-entered the

(R., pp. 124-31.)

(R., pp.

109-14.)

judgment 0f conviction

Vulgamore ﬁled a notice of appeal

timely from the re-entered judgment of conviction. (R., pp. 132-36.)

“Mindful 0f the
therefore

abused

waived her

its

discretion

fact that the district court

right to appeal,”

imposed the recommended sentence and she

Vulgamore nevertheless

by imposing an excessive sentence.”

asserts that “the district court

(Appellant’s brief, pp.

Vulgamore’s appeal should be dismissed because she speciﬁcally waived her right
sentence

when

she entered into the plea agreement.

2-4.)

to appeal her

The waiver of the
enforced

if

was made

it

right t0 appeal as a

voluntarily,

component of a plea agreement

knowingly and

intelligently.

State V.

is

valid and will be

Mugphy, 125 Idaho

456, 872 P.2d 719 (1994).

Pursuant t0 the plea agreement, signed by Vulgamore, the parties agreed t0 jointly

recommended “a sentence 0f
years,” and

8 years determinate

Vulgamore waived her

involving the plea

or the

right to “appeal

sentence,”

as

and 17 years indeterminate for a

ﬂy issues

long as the

At the

of 25

in this case, including all matters

district

court

recommendation “regarding the determinate portion of the sentence.”
original).)

total

did not

(R., p.

exceed the

103 (underline

guilty plea hearing, the district court speciﬁed that, as part 0f the plea

agreement, Vulgamore was waiving her right t0 appeal “other than the court exceeding the
determinate portion of the

recommended

court subsequently found that

intelligently,

Vulgamore had entered her pleas knowingly,

and Vulgamore has not challenged

T11, p. 13, Ls. 15-23.)

In fact,

that determination

Vulgamore acknowledges, on

appeal unless the court exceeded the
district court

sentence.” (1 1/6/17 Tr., p. 7, Ls. 11-16.)

on appeal.

Vulgamore

to

waived her

right to appeal her

voluntarily,

and

appeal, that she “waived her right to

recommended ﬁxed term of confinement” and

To allow an

district

(R., p. 92; 11/6/ 17

imposed the recommended sentence and she therefore waived her

(Appellant’s brief, p. 2.)

The

that “the

right t0 appeal.”

appellate challenge in these circumstances

would allow

evade the appeal waiver in her plea agreement. Because Vulgamore speciﬁcally

judgment and sentence, she cannot challenge her sentence on

appeal and her appeal should be dismissed.

CONCLUSION
The
waived her

state respectfully requests this

right to appeal her judgment

DATED this

Court t0 dismiss Vulgamore’s appeal because she

and sentence.

15th day of June, 2020.
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